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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia. 

At Law No. 88119 j 

Metropolitan Bridge Company, and T. A. Tomasini, 

Petitioners, 

i 

vs. 

• _i 

Federal Emergency Administration of Public Works, 
Hon. Harold L. Ickes, Administrator, Horatio B. 
Hackett, Assistant Administrator, and E. W. Clark, 
Executive Assistant, Respondents . 

j 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

j 

1 Petition for a Writ of Mandamus . 

Filed October 13 1936 

In the District Court of the United States 

for the District of Columbia. j 

At Law No. 88119 

i 

Metropolitan Bridge Company, and T. A. Tomasini, 

Petitioners, 

vs. | 

Federal Emergency Administration of Public Works, 
Hon. Harold L. Ickes, Administrator, Horatio B. 
Hackett, Assistant Administrator, and E. W. Clark, 
Executive Assistant, Respondents . 

I 

| 

i 

i . 

I 
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METROPOLITAN BRIDGE COMPANY ET AL. VS. 


To the Honorable Alfred A. Wheat, Chief Justice, and 
to the Associate Justices of the District Court of the United 
States for the District of Columbia: 

Petitioners respectfully petition the Court to issue its 
rule to show cause directed against the respondents resi¬ 
dent within the District of Columbia why a writ of manda¬ 
mus should not issue from the above entitled Court, direct¬ 
ing the respondents to consider upon its merits the appli¬ 
cation of petitioners for a loan and grant filed with the 
respondents on the 29th day of May, 1935, or show cause 
why they should not do so. 

In support of their petition for such writ petitioners pre¬ 
sent the following facts: 

The Facts . 

1. The petitioner, T. A. Tomasini, is the owner and holder 
of a franchise, Ordinance No. 186, granted by the Board of 
Supervisors of the County of Alameda, State of California, 
on the 26th day of March 1928, which said franchise author¬ 
izes T. A. Tomasini to construct, maintain and operate a 
tube and bridge across San Francisco Bay from Point Flem¬ 
ing, County of Alameda, State of California, to Bluff 

2 Point in the County of Marin, State of California, 
and to collect certain tolls thereon. Said franchise is 
now in full force and effect. A copy of such franchise is 
hereto attached, made a part hereof, and marked Exhibit 
“I”. 

2. That prior to the beginning of any construction on 
such tube and bridge, it is necessary to obtain a permit 
and/or authority to construct from the War Department of 
the United States; that such permit and/or authority to 
construct was granted to petitioner T. A. Tomasini by said 
War Department on July 15, 1932, and by virtue of various 
extensions is now in full force and effect. A copy of said 
permit is hereto attached, made a part hereof, and marked 
Exhibit “II”. 

3. That such franchise and said authority to construct 
from the War Department, are the property of and stand in 
the name of your petitioner, T. A. Tomasini, but inasmuch 
as the actual construction and operation of said project 
would be carried on by a corporation, your petitioner, T. A. 
Tomasini, has caused to be organized a corporation known 
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as the Metropolitan Bridge Company, petitioner herein, to 
which said corporation he has agreed to assign the fran¬ 
chise and authority to construct from the War Department 
upon the completion of a financing program, and said cor¬ 
poration will then carry on the construction and operation 
of said project. 

4. The 74th Congress passed a joint resolution, which was 

approved on April 8, 1935, Section 16 of which resolution 
provides: j 

4 ‘Sec. 16. This joint resolution may be cited as the ‘lEmer- 
gency Relief Appropriation Act of 1935.’ ” 

5. On the 29th day of May, 1935, under and pursuant to 
the provisions of said Emergency Relief Appropriation Act 
of 1935, petitioners filed with the respondents their applica¬ 
tion for a loan and grant, together with all necessary data 

required or pertaining to such application. The re- 
3 spondents have failed and refused to consider the 
application of petitioners for such loan and grant, 
for the following reason: 

That the applicant, Metropolitan Bridge Company peti¬ 
tioner herein, is a private corporation and not an agency of 
the sovereign power granting franchise, and as such is not 
entitled to make such application, by reason of which the 
respondents decline fail and refuse to consider said appli¬ 
cation. 

6. Petitioners aver that such action on the part of re¬ 
spondents is illegal, arbitrary, unreasonable, and founded 
upon a clearly erroneous legal conclusion, violating a clear 
legal right of the petitioners, to remedy which petitioners 
have no plain, speedy or adequate remedy, nor in fact any 
remedy, in the ordinary course of law, and in this respect 
petitioners allege further: 

7. Said Emergency Relief Appropriation Act of j 1935 
provides: 

“That in order to provide relief, work relief and to in¬ 
crease employment by providing for useful projects, there 
is hereby appropriated, out of any money in the Treasury 
not otherwise appropriated, to be used in the discretion and 
under the direction of the President, to be immediately 
available and to remain available until June 30, 193?, the 
sum of $4,000,000,000 . . . .” 
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8. The Federal Emergency Administration of Public 
Works established under Title II of the National Industrial 
Recovery Act, was continued by said Emergency Relief Ap¬ 
propriation Act of 1935, with the Honorable Harold L. 
Ickes as Administrator thereof, Horatio B. Hackett as As¬ 
sistant Administrator, and E. W. Clark as Executive Assis¬ 
tant thereof, and said officials were at the time said applica¬ 
tion was filed the proper administrative officers charged 
with the duty of considering and acting upon said applica¬ 
tion. There were further promulgated by the proper au¬ 
thorities Executive Order No. 7034, a copy of which is 

hereto attached, referred to, and marked Exhibit 
4 “III, and certain pertinent rules and regulations 

promulgated by the Federal Emergency Administra¬ 
tion of Public Works, a copy whereof is hereto attached, re¬ 
ferred to, and marked Exhibit “IV”. 

9. Petitioners now state that the application for a loan 
and grant filed by them, was so filed in pursuance of, and 
under the provisions of said Emergency Relief Appropria¬ 
tion Act of 1935, and that said application covers a project 
which qualifies in every respect with the provisions of said 
Emergency Relief Appropriation Act of 1935, and the rules 
and regulations promulgated in pursuance to the adminis¬ 
tration of said Act. That said project is exceptional in af¬ 
fording an increase of employment, for which purpose es¬ 
pecially said Emergency Appropriation Act was passed by 
Congress; that it is a useful and in fact a necessary pro¬ 
ject ; that it is a project of a nature which will insure a con¬ 
siderable proportion of the money spent being turned into 
the channels of wages for labor; that it is a project which 
promises ultimate return to the Federal Treasury of the 
loan sought; that it is a project for which funds, if allotted, 
can be promptly spent and no funds will be held over until 
later years; that it is a project of a character to give em¬ 
ployment to those on the relief rolls; that it is a project so 
located as to give employment to three relief areas in the 
State of California. 

10. Said Emergency Relief Appropriation Act of 1935 
further provides for: 

“ (g) loans or grants, or both, for projects of States, Ter¬ 
ritories, Possessions, including subdivisions and AGEN¬ 
CIES THEREOF, municipalities, and the District of Co- 
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lumbia, and self-liquidating projects of public jbodie* 
thereof, where, in the determination of the President, not 
less than twenty-five per centum of the loan or the j grant, 
or the aggregate thereof, is to be expended for work; under 
each particular project, $900,000,000’ (Italics Ours) 

11. Petitioners now state that on the 29th day of 

5 May, 1935, they filed their application with tlie said 
Federal Emergency Administration of Public 

Works, together with both relevant and supporting data, 
for a loan and grant as provided in said Emergency Appro¬ 
priation Act of 1935. That the respondents refuse tjo con¬ 
sider said application for the reason that: the applicant is 
a private corporation and as such is not entitled to! make 
such application. 

12. Petitioners further state that said reason has ho sub¬ 
stance in fact or in law and is a plain refusal to perform a 
ministerial duty; that the petitioner, Metropolitan fridge 
Company, is a public corporation and an agency of the 
State of California, and that the refusal of the respondents 
to consider said application upon its merits, is in effect a 
refusal to perform a ministerial duty imposed upon re¬ 
spondents by the said Emergency Belief Appropriation 
Act of 1935 in the proper administration of said Act. j That 
said erroneous legal conclusion that petitioner Metropoli¬ 
tan Bridge Company is a private corporation is erroneous, 
without effect, a subterfuge, and a mere nullity constituting 
an arbitrary, unjust and unlawful act, whereby petitioners ’ 
right to a hearing and due consideration of the application 
for a loan and grant is denied without valid reason, ^o the 
great and irreparable damage of petitioners. 

13. Petitioners aver that the franchise, Exhibit I, id of no 
value without the permit of the War Department, Ebdiibit 
II, authorizing construction of the bridge and tube!; that 
such permit from the War Department is about to expire, 
and to secure extensions of time upon such permit frdm the 
War Department is difficult and exceedingly hazardous be¬ 
cause the granting of such extensions of time is entirely 

within the discretion of said War Department, j That 

6 if such permit from the War Department wCre to 
lapse by limitation, it would in effect destroy the 

franchise itself, since such bridge structure can not bd built 
without such permit from the War Department, and great 
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sums expended in preliminary work and preliminary con¬ 
struction would be lost by petitioner. 
*#*##*#*«* 

Conclusion, 

The petitioners respectfully urge upon the Court that 
under the facts and the law presented in its petition, the ap¬ 
plication of petitioners was properly and in due time filed 
with the respondents, together with all necessary informa¬ 
tion and data that would enable the respondents to act upon 
said application upon its merit. The failure of the respon¬ 
dents to act upon said application is based upon an errone¬ 
ous legal conclusion without merit or substance. Peti¬ 
tioners have no plain, speedy or adequate remedy, nor in 
fact any remedy, in the ordinary course of law. 

WHEREFORE, Petitioners pray this Honorable Court 
to issue its rule to show cause directed against the respon¬ 
dents why a writ of mandamus should not issue from this 
Court directing the respondents to file said application of 
petitioners and proceed with the due consideration of said 
application upon its merits. 

That the petitioners may have such other and further re¬ 
lief as may be meet and proper in the premises. 

1 T. A. TOMASINI 

Petitioner. 

FREDERICK OLDS 
HARRISON BRAND, Jr. 

Attorneys for Petitioner. 

7 District of Columbia, ss: 

Personally appears T. A. Tomasini, who being first duly 
sworn according to law, deposes and says: That he is one 
of the petitioners herein; that he has read the foregoing pe¬ 
tition and knows the contents thereof; that the facts therein 
stated upon his personal knowledge are true, and that those 
stated upon information and belief he believes to be true. 

T. A. TOMASINI 

Subscribed to and sworn before me this 13th day of Oc¬ 
tober, 1936. 

TRUMAN WARD 

(Seal) Notary Public. 















OilOIXANCE Xe. M 


A* »KI»mm unallac tbe •tflimllM •( 
T> A. kfc kHn and mlT—i 

fw mkaritjr «• malnu I. aalalata 
and op rvm tr m tell krMcr aereoe Son 
rm» r Ur » Bar Wf«**a IW ('Mai; 
•f Al—ila and Ik* I'Mal; •( Maria. 
Wal* •( I'alMatala. (faallai a traa- 
*kh* (ar aald |W |aai. anarriklag 
Ik* OfBia and wa <H I*a* lk*m(,An- 
la« Ik* ml* •( fatiai pravMlac (ar 
tk* pa y*m l a( a U**a** taxi and 
iliac Ik* Irra a( aaM (raarkia*. 

Uh*r*M. the application of T. A. 
i'omaaiai for auluorlty. tlcvna*- in<i 
•ranvhisv to construct, maintain and 
i|>*rat* a toll l*rKlg*- across Kaa h'ran- 
tsco Bkjr and to taka tolls lUcrcon. 
Hiviac rum* regularly to lie heard be. 
.ore tala Hoard of Supervisors oi tne 
v'ounty of Alameda. State of Caliiornia. 
m die »th day of February. A. U. Ibis, 
•n open session of the Hoard and said 
.tearing having been Irom time to lime 
regularly continued until this rnth uay 
of siarvn. A. D. and it appearing 

.o this Hoard of Supervisors, aim tms 
.loard of Supervisors hereby finds. that 
aotiv* of said appiicstion was duly pub* 
.•sited in the manner and form ano lor 
•he tune as required by law in the ~Han 
•lafaet Independent." a newspaper of 
general circulation published aud circu¬ 
ited in the County of Marin. State of 
California: ia tne "Inter-City Express." 
a newspaper of general circulation pub- 
Jehed and circulated in the County of 
.aiameda. Stqtc of Cailfornia: and in .the 
itecvrtler." a newspaper of general 
circulation published, and circulated 
•ne City and Couaty of San Kraacteta 
State of California; 

And. whereaa. on t^t Itch day of Jan¬ 
uary. A. D. DPI. the s«Jd T. A. Tomasim 
aotmcd the stale engine** of said ap¬ 
plication for said franchise, snd of tne 
precise point Where said bridge Is pro¬ 
posed to be located as set form In Said 
application: and said T. A. Tomasini on 
said 2Hth day of January. l»:x. notitied 
•his Hoard of Supervisors that on tne 
said 2kth day of January. 1»2*. he. the 
said T. A. Tomasini. did notify the state 
engineer of such application: 

And. whereas, on the 3rd day of Feb¬ 
ruary. 192*. and within ten tl«) days 
after receipt by him of said notice, tne 
state engineer of the State of Califor¬ 
nia. In tne response to said notice and 
plana of said proposed bridge sent to 
the said state engineer by the said T. A. 
tomasini as aforesaid, did by communi¬ 
cation state that in his opinion the 
length of spaas provided and shown in 
said plana will permit the free now of 
water: said bridge having no draws: 
and said communication from said etat.- 
engineer was on the (th day of Febru¬ 
ary. I9XB. spread upon the minutes of 
this board: 

And. whereas, this Board of Super¬ 
visors farther finds that the construc¬ 
tion. maintenance and operation of said 
proponed toll bridge la a public neces¬ 
sity and convenience: 

And. whereas, the owner or owners of 
the land oa either side of the waters to 
•e e r dua e d have failed and neglected to 
apply for authority to construct, main¬ 
tain and operate aabl toll bridge within 
a reasonable time after the necessity 
therefor arose, or at ail; 

And, whereas, the County of Alameda 
is the county situated on the left hank 
of the stream descending tne body of 
water or stream across which it Is pro¬ 
posed to erect, construct ami maintain 
•Ml toll bridge, and saht toll bridge as 
proponed to be erected by the said T. A. 

. omasiinL his heirs snd assigns. Is of 
puch s type that it will not Interfere 
with or obstruct navigation and will 
allow sufficient space or span to permit 
me safe, expeditious snd convenient 
passage at aU times of all vessels which 
.nay navigate the body of u'ater to be 


And. whereas, there Is no toll bridge 
tr toll ferry at the proposed locations 
set forth in the said application of the 
saM T. A. Tomasini nor within a mile 
•hereof, sfisipt tne toll ferry of the 
Sorthweutern Pacific l tail way Company, 
a corporation: and that notice of inten¬ 
tion to apply for authority to erect the 
•foresnld ton bridge ns provided by law 
ins been served upon the proprietor of 
•aid established toll ferry at least ten 


.vote, therefore, the 
-iMim of l he County of Alameda, fitata 
•if California, do ordain an follows: 

Meet tun 1. That Mr Hoard of Muper- 
visors of the County of Alameda, fitate 
of California. Ml meeting assembled, do 
•erehy And that said application of said 
T. A. Tomasini la regularly before thin 
Soard of riupervinora of Alameda County 
at thin time and that all proceedings 
iml acta and things required by law to 
.*e done tad taken have been duly and 
regularly had and taken by said T. A. 
I'omaalni and 1>y this Hoard preliminary- 
lo granting and obtaining aald author, 
.ty. license and franchise. 

Section 2. The right, authority, license 
and franchise is hereby granted to T. A. 
foinaslnl, his helm and assign*, to con¬ 
struct. maintain and uperatr for the 
term of fifty (ill yearn from and agl«T 
the passage of thin ordinance. S toll 
••ridge, and the right to lake tolls there¬ 
in. together with the'approaches there¬ 
to, across and upon and over which may 
paaa or be transported person*, freight 
•nd vehicles ol nil kinds and howsoever 
drawn or propelled. Including automo- 
•dies, trucks, wagons snd property of 
every nature rarrh-d or transported 
thereon or thereby, and for any and all 
other lawful purp o se*: except steam or 
electric railway cars or trains; together 
with the right and authority to make 
all necessary approaches, and all need¬ 
ful and' convenient excavations and 
Alls. In and adjacent to aald bridge ami 
approaches thereto, and other appur¬ 
tenances snd appliances and acces¬ 
sories necessary or convenient to the 
one or operation of said bridge, or con¬ 
venient to the use or operation «f aald 
bridge, or convenient for the use of the 
traveling public including telephone, 
telegraph, water, gas and pipe lines and 
electric lines of all kinds. Maid bridge 
to he located, built and constructed 
across Han Francisco Hay from a point 
on the easterly shore of Han Francisco 
I lay. live hundred feet (SO#*) more or 
less, southerly r of the northwesterly 
point of l'olnt Fleming. In the City of 
Albany. County of Alatnrda. State of 
California, and running south approxi¬ 
mately eighty-right drgreea (»kM went 
to a point on Hlulf Point in the County 
of Marin. Htate of California. 

Hectloa 3. Maid toll bridge la to have 
an approximate length o7 thirty-four 
thousand two hundred Afty feet (34.- 
2So*> more or lens from shore line to 
shore line, ami the width of the road¬ 
way or traveled portions lher*-on shall 
be not less than thirty feet <J«**>. Sold 
toll bridge Is to be constructed In ac¬ 
cordance with and as shown by the 
pinna submitted at tile time of filing of 
said application, but subject to the 
changes, and modlficntlonn Hereinafter 
provided by the provisions of this ordi¬ 
nance aud an nre shown by those re¬ 
vised plana dated February 29. Jill, 
and filed with this Hoard of Supervisors 
on March 1. Hi*. 

•akl tall bridge ia to be of steel super¬ 
structure resting on concrete piers from 
the Marta short Uar eastward approxi¬ 
mately fourteen thousand seven hun¬ 
dred feet lll.ii**’); and thence eastward 
approximately eleven thousand oae 
hundred fifty feet I11.1S0*) to the bulk¬ 
head line a viaduct resting on rein¬ 
forced concrete piles: thence from the 
bulkhead line to the Alameda County 
shore approximately eighty-four hun¬ 
dred feet .-pis') a viaduct resting on 
reinforced tuuvrete piles or a solid 
earth fill. 

Maid toll bridge Is to have following 
minimum npnn length and the follow¬ 
ing vertical clearances above mean 
higher high water. 

la-ginning with a pier on the Marin 
County shore line designated as Pier 
(me <lj, one seven hundred Afty foot 
<75**'i span, with a vertical clearance of 
one hundred and fifty feef Hi**';, be¬ 
tween PiersT)ne tit and Two < 2 »; one 
one thousand and seventy-live foot 
i span, a-lth a vertical clearance 
of ow» hundred and fifty feet (13'*'l le- 
t we« n I'b ra Two «r> and Thrve t3>: 
two seven hundred fifty foot 
spans between Pl-ra Three (1> and Five 
«&). with a vertical clearance of on* 
hundred and Afty feet »15***t at J'icr 
Three (J| and sloping downwards to a 
v* rtlcal clearance of one hundred and 
thirty-Av* feet <13s’S « Pier Flv* Ui, 
one one thousand and seventy-five foot 
1 1.07V) span, with a vertical clear..n- - 
of one hundred ahd tmriy-Ave fc*t 
«12V> beta-ten Piers FI**, (i) and Six 
i(»; on** seven hundred Afty foot <TVi 
span, with a vertical clearance of on*- 
uundred and thirty-five feet MSS') be¬ 
tween Piers Six <*> and Seven (7>. oi»c 
five hundred elghty-Ave foot (•‘■'i'l 
span, with a vertical tburanee of one 
hundred and thirty-five feet 1 1 ).*•’> be¬ 
tween Piers Seven t7i and Eight <•#: 
one eight hundred forty foot ims'i 
span, with a vertical clearance of on- 
hundred and thirty-five feci <12V> be- 










payment or I oils. lhaa 

• No separate toll or chargr^btber ttian 
those specified herein, shall be fudr for 
transportalloa or passage over any ap 
Pr«a.-h to aald bridge. w.iea or 

Should the oarm-r. or bin 
assigns, of this franchise find 11 
sory or convenient at any time or nwn 
time to time to entnbllnh a toll rate, or 
toll charge, to cover the pasnags o»er 
an Id bridge of property, or vrbicicg 
which do not fall within any oj the 
above Hated toll rate*, or loll charges, 
said Hoard of Supervisors shall, upon 
proper representation and showin g by 
the owner of this franchise, eotstrtian 
such additional toll rst*-*- or «o31 

an sbull he In conformity with a tair 
return to the owner of this fr anch ise 
upon his Investment, and In conformity 

with law. _ . _ _. , vt _ 

Hectlon 6. Said T. A-Tomasln k his 
heirs and assign*, shall MT 1° *[} e 
County of Alameda the sum of on* nun- 
dred dollars ($1S*.#0) per month, pay¬ 
able annually, commencing fromthc 
date of the' operation of said bridge 
and continuing until tV expiration of 
thin franchise aa a license tax talc¬ 
ing. tolls upon an PI bridge ;ln 
to mild license tax the said T. A. Toma¬ 
sini. his heirs and assigns, shall pa y to 
the County of Alameda two per cent 
(2*> of the groan rccelIpta drived from 
the uar and operation of said bridge, 
during the life of this franchise. 

Hectloa «. Raid T. A. Tomaalnl has 
ftu»rd him rnflnmt to moke a WW 
of the atte of aald loll bridge and to 
make plana necenMry fnr the erilmaled 
cost of construction of said bridge, and 
for the filing of an application far The 
permit of the War Department of the 
t'alied Mtates of America to construct 


£jjd'fnrtKr^ndltiwied^ln uU'resets 

Toward of Hupvrvinoru; naPI l*ot»d sbull 
be renew*-<l annually. 

Within fifteen (!•*) days after the 
said T. A. Tomasini. his l»*-lr» and 
asnlgnn. shall have S4-cur.-d the u*-<*en- 
eurv i*ermlt for the constrmnon of said 
toll bridge from the War IW-pa tm*-nt 
of the United States of AmerUa. thv 
said T. A. Tomasini. his heirs anti 
Shall file with the Hoard of 
Supervisors of the County of Alame*la a 
bond Issue*! and executed by a sur. ty 
.-ompany authorised by law to do gen¬ 
eral sur* ly business In the Mt.u*- of 
California In the penal sum of $l'*u.**«. 
running to said Coullty of Alamvdu. 
sabl l-ood ty be approv»tl by the Cbalr- 
man of the Hoard of Hu|*crvis**rs of the 
County of Alameda: and condition.-! 
-fhat the saPI T. A. Tomaalnl. his lo irs 
and assigns, shall well and truly ob¬ 
serve. fulfill and perform ea.li and 
..very term and condition of th*-dr*n- 
nani*e granting franchise h*T*-lrtr ami 
that In ease of any breach of condltlou 
-if such I Kind, the whole amount **i the 
n'il sum ther»-ln uam«-l uball be tak* n 
an«l deemed tv he liquidated damages, 
.mil shall be i—wvSraWls TroiiiTTI.’-priii- 
t-lpal and sureties U 1*0II said Jamil b> 
the County of Alameda) Hu id bond 
shall Im- made effective Stad remain in 
full furit* him I rfTv«*t until tU»* ln#ml HrM 
h* rrUmlmvr nquircU by tit in Hvi-t Ion 
shall become rftrvtlve 
Kectivn 9. At or la-fore the time of 
thv completion of said toll bridge said 
T. A. Tomasini. his heir* ami usslgus. 
shall pro* ure. or *-ausc to I-- pro. ur.d- 

-t-t-s af—uu /**s aa h]t*lk^ny UP ItNMl 


t nnru omirn wi ohmimm 

the sa.ne. Now. therefore. H I*'directed 
tad provided that unleaa within thirty 
(M) days from ami after the, pannage 
•f this ordinance the said T. A.. Toma- 
nlal. his heir* and asslgmx nbfi** «*»>«* 
appHcatloo to the War Department of 
the United States of America for the 
neces s ary and proper permit IV«J«* 
struct said toll bridge; that unleso wlth- 
ta nine (9) months from and altar the 
passage of U0> omUfilkgoo tb* mM4 T. 

V. Tomasini shall secure said permit 
front th*- War Department of United 
dtMt-s of America; that unless within 
nine «<*i months from the date of secur- 
utg said i**-rmlt from the War Depart¬ 
ment of the l ulled Mtates of America 
said T. A. Tomasini. bis heirs and 
assigns, shall •omm.-iM-e in goo*l faith 
the s-iual construction of said toll 
bridge; that unless within three and 
one-half (Hi) years from th- date of 
actual commencement of said work of 
erei-ting said toll bridge thV sabl T. A. 
Tomasink his heirs and assigns, shall 
hav. completed the erection and con- 
;| structlt>n of sabl toll bridge. (ex<*pt 
twin'll prevent*-| by act of <lod. the pub- 
■ lie enemy, riots, strikes or the. ele- 
[V m-nts *. this franchise shall, upon the 
||failure to perform any of the aforesaid 
1. otohlions, be declayed forfeited. Fro- 
T\id*d. bow. ver. that the said T. A. 

I Tomasink. his heir* and aalgna. may 
■ make application to this Hoard of 
iRupervisoml for an extension of tue 
• I periods of time herein sprvkficd. ami 
'I upon goodl cause Iteing shown, thin 
.I iptard of Mpp- rvisors may grant such 
”1 extension if extensions of time as are 
.1 in conform!)* with law. 

*1 Ke.-tion 71 The saPI T. A. Tomasini. 
.1 hi* Heirs oka assign*, shall before the 
*1.vmnxn.-4'nt of the construction Of 
.I sabl hrPlgl and any enlargements or 
'■additions Mer.-to. Ale In the office of 
.Ithe iTerk I the Board of Supervisor* 
*|of the Co«l>' or Alameda. State of 
.liWnrsIxii copy of the plant and 
r *l speeiticatitBn ,or said work, together 
.I with a rol of all permits grant—! to 
’'IhkMt to Obstruct aud operate said 
*| i.ridge by Hr. United States of America 
I or any offiS of the Stale of t'allforala. 
'-I MeetI ubK Said*T. A. Tomasini hi* 
-1 heirs and ■nigns. shall within ten <!••> 
^ I'davs befoiBbc operation of and taking 
M 0 f toils (BmI'I bridge file with the 
P* I itoartl of ■prrvisors of the County or 
I \ lam—Is Komi issued and executed 
I i>y assure ^Kkmpany authorlx-l by law 
I to do ge^Hp surety business in the 
I State cf tHfcrnta in the penal sum of 
I t-oa ana HBInw In fuvor of and for 
.1 .C- benel^BI (»* County of Alum-la 
*lanri all tiBbi crossing or desiring to 
I ,. ru sa tlieflnd toll bridge, and comll- 
r * I t ioned thBibc said toll bridge will be 
si L. Dt ln 4 ^E?*-pair and condition, and 
mot thr’HnT- A. Tomasini. bis h.-ir* 
w land^VsstiMw*** faithfully —»mply with 
^l?h.- law*®*'' «a*c an*l all legal 
*1 order* v(Kl iul ‘ r<1 of Hupcrvlsoni an.l 
I iiuv all Ar* recovered against the 
I sabl T Jtlmvioi. his heir* *.r assigns. 
Ii7v *nt iK* Injured or damaged l<y 
*1 reason a|kl at or defect In such toll 
I i,eidare |l> any manner reauHmk 
i.e..m a .^fcgpipllan.v with the law or 

I lawful o^Bb'* 1, ltoJ * Hoard of Super- 



Ayr*: 

Rlchmo 


ervtoors MamlHoo. MnnUUU 
Itaat* and Chairman llcyer 


CHA*. W. 

Chairman of thu 
Supervisor* of th* Co unty of 
Alameda. Stats of CaUfomiO- 
Attest: _ ! 

oca c. anoBS. 

asr.pt!: si^s'K 





om-’ ln the County of Alameda and the 
other In the County of Marin, which 
right-of-way shall extend from each 
end of Mid briilge to conaecl with a 
publb- highway; and upon which sabl 
rights-of-way a suitable paywmrnt 
shall he plai—I In accor*lance with the 
requirement* of the county, city or 
town having Jurisdiction ther«-if. 

Section i«. it l* further provided thst 
If th** Mbl T. A. Tomaalnl. hi* heirs and 
assigns, should be unable to |M-rforni, 
any act or condition herein set forth lit 
the time apkk.ua herein provided, that 
the Mid IfaMird of Supervisor* of the 
County of Alameda, may In .-onformlty 
with law asm upon a proper showing of 
Uuv tlUtKvftiH.* himI Ktwd Cnllh on the 
part of ’Mid T. A. Tomaalnl. hi* heir* 
and assign*, by proper enter extend 
Mid period uf time for performing each 
net or condition: provided (hat the ap¬ 
plication of Mid T. A. Tomasink his 
he Ira And assigns, for a permit from thr 
War Department of the United Mtates 
of America to construct saM toll bridge 
shall have been diligently made und 
prosecuted, and provided that the actual 
and physical work of constructing said 
toll bridge shall havu been diligently 
prosecuted from the time of commence¬ 
ment thereof up to the time that appli¬ 
cation for such extension or extensions 
of time Ifeyoud the periods h*-rclnal*ovc 
ispecltted. I* prese nted to this Board of 
Huperx'isors. 

Meet ion ll The rrfuMk negb-ct or 
omlaaioa of Mid T. A. Tomasink hi* 
b*lra and aasigna. to do. perform or 
abide by any or nil of the terms, condi¬ 
tions and covenants In this ordinance 
contained shall give to this Board of 
Hupcrvtsors the Immodlate right to for¬ 
feit the franchise hereby granted, pro¬ 
vided however, that this Hoard of 
Supervisors shall first give the sabl T. 
A. Tomasink his heirs and ssslgus. a 
reasonable opportunity to be heard 

(> HecUun 12. This (ranchloe ghall not 
he effective and In operation. unlcM the 
Mid T. A. Tomasink nls heir* and 
aMtgna. shall, within thirty <3#> days 
after this ordinance shall become rff«-*- 
tlve. file In tbv office of the Clerk of the 
Hoard of Hu per visors of the County of 
Alameda. Htate of t'allforala. accept¬ 
ance la writing of the provisions of this 
ordinance ami thereupon all the pro¬ 
visions of this ordinance shall be taken 
and deemed as a contract between mkI 
County of Alameda and aid T. A. 
Tomasink bin heirs and assigns. If 
such acceptance la not filed, this ordi¬ 
nance la nail and void. 

Hectloa 13. Kach and every assign¬ 
ment of Mid franchise muat be In writ¬ 
ing and exact roples thereof must by 
filed with the cfrrii of this board. 


scijo or ryatTzsoxs 
or tk xosrr or ttsum 
m:t or okurcwiA 

■•solution lo. 34133. 
fisna, eertals <m«ng— is th 
orietcal triage plans fllald by TU.Tessslsi 
authority to ooostruet stick kss hsretofor* 
been grouted under omaouoe 30.196 nr* 
md* neeeeenry to eosfesu to engineering 

requireaanta and obvlnt* objections of tbe 

• 

hr Oepnrtneot node to the propoeed plans 

* l 

os originally filed end subsequent!; enes d - 


ed. nod. ebereee, enld T.d.Tonee lst . th* 

i 

bolder of the franchise to oosetmet the 
■one, being Ordlssso* Bo.IS* of the Board 
of Supervisor* of th* Ocusty of Hnil i, has 
fllod nu inmileil plu eubetttutlng a tub* 
for x portion of oueh bridge atruotur* to 
be used no as approach to oueh bridge etruct- 


b* used no ns approach to oueh bridge etruct- 
ure, olth a roedsay la eodh hob* of sot lost 
than tbe width require* In eald fraoehln* 
for th* bridge structure. 

■ot Tsrnrou.it n moins that 

this Board of Bupcrrlscr* approve th* 


eoewiled plans aa filed, j 

1 certify the* th* foregoing to a 
full, true end correct copy of a Smolutloe 
passe d by tbe Boor* of Bup*reloom of Aleno) 
County. Californio, *o M. 36.18B0. 

a*o. C. #maa 

Ooiaty alert 4 ZsfCfflelo Clerk of 
Tbs Board of fiipoyetoom 

(Signed) J.C.Bollend, Deputy. 
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■SSHI3IT "II" 


AMw.AL OF LOCATION AND PLANS OF .udDGE 


by State Law) 


Wfytttai, By Section 9 of an act of Congress, approved March 8, 1899, entitled 
“ Jtn act making appropriations for the construction, repair, and preservation of 
certain public works on rivers and harbors, and for other purposes/* it is provided 
that bridges, dams, dikes, or causeways may be built under authority of the 
legislature of a State across rivers and other waterways, the navigable portions of ^ 
which lie wholly within the limits of a single State, provided the location and 
plans thereof are submitted to and approved by the Chief of Engineers and by the | 

* a 

Secretary of War before construction is commenced: 

&nb tofjnrtas,-T. A. TQKASiai_or Sea FTanclaco, California, - h en L, 


__—--- ' combined vehicular tuba and 

submitted plans and a map of the location of afbridge to be constructed 

across SAH FKANCI5C0 BAY between Point Fleming in the City of Albany, Alameda 

County, and Bluff Point, Marin County, ---- 

in the State of California,___ ___ — - 


% 

h 

K 

Jfv 


4^ 


under authority of the legislature of said State rrhich plans and map of location ( 9 

are hereto attached; U ^ 

vn 

P» 

certify that the location and attached plans of said £ 

ibridge are hereby approved by the Chief of Engineers and by the Secretary of War, „ /. 

pursuant to the above-mentioned provision of the act of March 8,1899, subject toj ,/ 

the following conditions: " 

1. That the District Engineer of the Engineer Department at Large in charge v 

combined Vehicular tube and \ 

of the district within which thefbridge is to be built may supervise its 

construction in order that said plans shall be complied with. ^ 

t. That all work shall be so conducted that the free navigation of the water- 

way shall not be unreasonably interfered with; that the present navigable depths ^ 

shjllnot be impaired; and that the channel or channels through the structure shall « 

, be promptly cleared of all falsework, piling, or other obstructions placed therein 

or caused by the construction of thefbridge, to the satisfaction of the said £ 

district engineer, 'when in his judgment the construction work has reached a A ' 

point where such action should be taken, and in any case not later than ^ 

. ' combined vehicular tube end 

- days after thefbridge has been opened to traffic. 

8. That the approval hereby diven shall cease and be null and void unless 

combined vehicular tube end 

the actual construction of the/bridge be commenced within one year and 
completed within three years from the date of this instrument. 


1 


8 



4» lhat ths grantee who.11 furnish a bond In the penal sun of $5p0»000 
satisfactory to the Chief of Engineers, to insura removal of obstructions at 
the site occasioned by, or due to, the construction of the said combined 
vehicular tuba *nd bridge and also to insure the clearing of the waterway all 
to the satisfaction of the District Engineer, Engineer Department at Large 
in charge of the locality, if the said combined vehicular tube and bridge is 
not completed on or before July 13, 1935* 

3. That such fenders as may be found necessary in the interest of 
navigation and ordered and approved by the Chief of Engineers, shsll bs con¬ 
structed simultaneously *lth the construction of the said combined vehicular 
tube end bridge and thereafter be maintained by and at the expense of Its owner. 



Wltnt** my hand this- 




day of -- July 




xbno.mi 


~ 7 . 

Assistant Secretary of War. 


a 
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• I 

EXHIBIT “HI”. 

j 

Executive Order 

| 

- 

i 

I 

Establishing the Division of Applications and Informa¬ 
tion, the Advisory Committee on Allotments, the 
Works Progress Administration, and for Other Puk- 
poses 

i 

By virtue of and pursuant to the authority vested in me 
under the ‘ 4 Emergency Relief Appropriation Act of l|935 ’ 
approved April 8,1935 (Public Resolution No. 11, 74th Con¬ 
gress), and of all other authority vested in me, it is hereby 
ordered as follows: 

I. I hereby establish within the Government certain agen¬ 
cies, and prescribe their respective functions and duties, as 
follows: 

(A) The Division of Applications and Information of the 
National Emergency Council, to be under the general su¬ 
pervision of the Executive Director of the National Emer¬ 
gency Council. Such Division shall receive all applications 
for projects, cause the applications to be examined and re¬ 
viewed, obtaining when necessary aid and assistance of 
governmental departments or agencies, and transmit! such 
applications to the Advisory Committee on Allotments 
hereinafter established. The Division shall furnish infor¬ 
mation to the public on allotments made and on the progress 
of all projects as they are initiated and carried forward. 

(B) The Advisory Committee on Allotments, which shall 
be composed of: 

The Secretary of the Interior, Chairman 

The Secretary of Agriculture 

The Secretary of Labor 

The Executive Director of the National Emergency 
Council 

The Administrator of the Works Progress Administra¬ 
tion 

The Director of Procurement 

The Director of the Bureau of the Budget 

The Chief of Engineers, U. S. Army 

The Commissioner of Reclamation 

The Director of Soil Erosion 



12 


METROPOLITAN BRIDGE COMPANY ET AL. VS. 


The Chief of the Forest Service 

The Director of Emergency Conservation Work 

The Chief of the Bureau of Public Roads 

The Administrator of the Resettlement Administration 

The Administrator of the Rural Electrification Adminis¬ 
tration 

The Federal Emergency Relief Administrator 
The Director, Housing Division 
12 The Vice-Chairman, National Resources Board 
and a representative of 

(a) the Business Advisory Council 

( b ) organized labor 

(c) farm organizations 

(d) the American Bankers’ Association, and 

( e ) the United States Conference of Mayors 

Such Committee shall make recommendations to the 
President with respect to the allotments of funds for such 
projects covered by the applications submitted by the Di¬ 
vision of Applications and Information as will constitute a 
coordinated and balanced program of work under the said 
Act. 

(C) A Works Progress Administration, which shall be 
responsible to the President for the honest, efficient, speedy, 
and coordinated execution of the work relief program as a 
whole, and for the execution of that program in such man¬ 
ner as to move from the relief rolls to work on such projects 
or in private employment the maximum number of persons 
in the shortest time possible. 

To this end, the Works Progress Administration shall 
have the following powers and duties: 

1. To establish and operate a division of progress inves¬ 
tigation, and to coordinate the pertinent work of existing in¬ 
vestigative agencies of the Government, so as to insure the 
honest execution of the work relief program. 

2. To formulate, and, with the approval of the President, 
to require uniform periodic reports of progress on all pro¬ 
jects; and, where any avoidable delay appears, forthwith 
to recommend to the President appropriate measures for 
eliminating such delay, and, similarly, to recommend the 
termination of projects where it develops that they are not 
affording the amount of employment warranting their con¬ 
tinuance. 




I 
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i 

3. With the approval of the President, to prescribe rules 
and regulations: 

a. To assure that as many of the persons employed on 
all work projects as is feasible shall be persons receiving re¬ 
lief; and 

' i 

b. To govern the selection of such persons for such em¬ 
ployment. 

4. To formulate and administer a system of uniform pe¬ 
riodic reports of the employment on such projects; of per¬ 
sons receiving relief. 

5. To investigate wages and working conditions and to 
make and submit to the President such findings as will aid 
the President in prescribing working conditions ai^d rates 
of pay on projects. 

In addition to the foregoing powers and duties, the 
Works Progress Administration shall: 

13 1. Provide for the coordination of such da 1 ta com¬ 

piling projects as form a part of the work relief pro¬ 
gram and of such portions of other research activities as 
may be necessary or useful in carrying out such program. 

2. Coordinate all requests for opinions and decisions ad¬ 
dressed to the Executive departments or independent es¬ 
tablishments of the Government on questions affecting the 
administration of the Act or of orders issued thereunder. 

3. Recommend and carry on small useful projects de¬ 
signed to assure a maximum of employment in all localities. 

The Federal Emergency Relief Administrator shall serve 
also as Administrator of the Works Progress Administra¬ 
tion. ! 

II. I hereby direct: 

(A) The Secretary of the Treasury, (1) through the dis¬ 
bursing and accounting facilities under the Commissioner 
of Accounts and Deposits of the Treasury Department, to 
make provision for all disbursements from the funds ap¬ 
propriated by the “Emergency Relief Appropriatipn Act 
of 1935”, subject only to such exceptions as the Secretary 
may authorize, and to maintain a system of accounts ne¬ 
cessary to enable the President (a) to exercise Executive 
control over such funds, ( b ) to provide current financial 
and accounting information for governmental agencies con¬ 
cerned, and (c) to make a complete report to the Cqngress 
concerning expenditures made and obligations incurred, by 


i 

I 

i 
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classes and amounts; and (2) through the Director of Pro¬ 
curement, to purchase, or to provide a system for the pur¬ 
chase of all materials, supplies and equipment to he pro¬ 
cured with the said funds. 

(B) The Director of the Bureau of the Budget to pass 
upon all requests for allotment of funds for administrative 
expenses. 

m. All permanent and emergency agencies of the Gov¬ 
ernment will afford full cooperation to the agencies herein 
established or designated and make available such person¬ 
nel and facilities as may aid in carrying out the provisions 
of the said Act. 

IV. The agencies established or designated hereunder 
are hereby authorized to prescribe such administrative pro¬ 
cedures, and to submit for the approval of the President 
such rules and regulations as may be necessary, to carry 
out their respective duties and powers under the provisions 
of this Order. 

V. Within such amounts as may hereafter be allotted by 
the President, the agencies herein established or designated 
are authorized to employ the services and means men¬ 
tioned in subdivision (a) of section 3 of said Emer- 

14 gency Relief Appropriation Act of 1935, to the ex¬ 
tent therein provided, and, within the limitation pre¬ 
scribed by such section and at the direction of the Presi¬ 
dent, to exercise the authority with respect to personnel 
conferred by subdivision (b) thereof: Provided, That so 
far as practicable the persons employed under the authority 
of this section shall be selected from those receiving relief. 

FRANKLIN D ROOSEVELT 

The White House, 

May 5 , 1935 . 

[No. 7034] 

15 EXHIBIT “IV” 

Division of Applications and Information 

of the 

National Emergency Council 

For Immediate Release May 11,1935. 

Procedure for the filing and routing of applications for 
allotments under the Emergency Relief Appropriation Act 
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of 1935 was announced today by the Division of Applica¬ 
tions and Information of the National Emergency Council. 

Regulations to cover this procedure and charts showing 
the routing of the various types of applications for allot¬ 
ments of funds were distributed to the Federal Depart¬ 
ments and agencies which will initiate and carry out the 
many segments of the program. Co-incidentally, fbrms on 
which the Departments will submit all application^ for al¬ 
lotment of funds to the Division were transmitted to them. 

All allotment applications will come through ^xisting 
agencies of the Federal Government and will reach the Di¬ 
vision of Applications and Information only after thorough 
examination and review. They are divided into four 
classes as follows: 

1. Federal Projects —those which originate in depart¬ 
ments or agencies of the Federal Government and which 
are entirely financed by it. 

2. Non-Federal Projects —those initiated by individuals, 
public bodies or political subdivisions of the country and fi¬ 
nanced by loan or grant or both. Applications on these will 
come through the Public Works Administration and its 
state directors. 

3. Work Relief Projects —those financed and carried out 
by the Works Progress Administration. These originate 

among the various political subdivisions of the coun- 
16 try and their applications will come through the 
Works Progress Administration and its local and 
state offices. 

4. Administrative Expense Projects —those which origi¬ 
nate within the Federal departments and agencies and 
which provide for administrative expenses in plannihg, pre¬ 
paring and carrying out projects. 

I 

! 

7. Pending Applications 

Pending Project Applications , Covering Federal and 
Non-Federal Projects , (Now Pending before PWA) need 
not be Resubmitted . 

i 

In case of Federal projects, the pending applications will 
be promptly transmitted by the Public Works Administra¬ 
tion to the Division of Applications and Information for 
review as to their conformity with the fundamental prin- 


I 
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ciples which the President recognizes in determining the 
eligibility of projects. After this has been done, these 
pending applications will be returned to the originating 
Governmental departments or agencies with the Division’s 
tentative selections for the additional information neces¬ 
sary under the Works program. The department or agency 
may then file allotment applications for projects tentatively 
selected by the Division. Applications also may be filed for 
any project which the Division has not tentatively selected, 
if, in the opinion of the agency concerned, it can be further 
justified. 

Pending applications for Non-Federal projects are to be 
reviewed by the Public Works Administration, and allot¬ 
ment applications will be filed with the Division for those 
projects which the Public Works Administration considers 
eligible under the President’s fundamental principles. 

11. New Federal Projects 

New allotment applications for federal projects—under¬ 
takings exclusive of work relief projects, the entire cost of 
which will be borne by the Federal Government— 
17 will be prepared by the Government department or 
agency having principal jurisdiction of the contem¬ 
plated work. 

Each department or agency having such jurisdiction is 
first to obtain the comments and recommendations of other 
governmental departments or agencies having partial or 
technical jurisdiction over the proposed project or special¬ 
ized information or knowledge in regard to it. 

After such information, comment and recommendation 
have been obtained by the department or agency which will 
have the major part of the undertaking, the allotment ap¬ 
plication will be filed with the Division. 

The duty of this Division is to cause the application to 
be reviewed and examined by the various governmental 
agencies affected and to make certain that it is considered 
in relation to the President’s fundamental principles and 
particularly in relation to the unemployment area in 
which it would be located. 

For the latter purpose copies of the application are im¬ 
mediately transmitted to the Works Progress Administra¬ 
tion in order that the proposal’s potential labor employ- 
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ment may be checked against the actual unemployment load 
in the area affected. The allotment application then is re¬ 
turned to the Division of Applications and Information 
with the recommendation of the Works Progress Adminis¬ 
tration as to its disposal. 

Thereafter it is transmitted to the Advisory Committee 
on Alloments for consideration. The actual allotment 
would be made by the President upon the recommendation 
of this Committee. 

18 III New Non-Federod Projects 

i 

i 

The basic origin of new non-Federal projects will be ap¬ 
plications, recommendations and suggestions subnkitted to 
State Directors of the Federal Emergency Administration 
of Public Works (P.W.A.), by individuals, States, Coun¬ 
ties, Cities, or other Governmental agencies. These pro¬ 
jects will be coordinated as to relief needs locally. 

The actual allotment applications for non-Fede^al pro¬ 
jects will be prepared by the Federal Emergency Adminis¬ 
tration of Public Works (P.W.A.), which will obtain com¬ 
ments from all Governmental Agencies which might have 
partial or technical jurisdiction over such undertakings, or 
which might have at their command special knowledge af¬ 
fecting them. j 

The allotment application then will be transmitted to the 
Division of Applications and Information, which wijl cause 
it to be examined and reviewed. Copies will be sent, at 
once, to the Works Progress Administration for study as to 
the actual effect the proposal will have in taking persons 
from the direct relief rolls in the unemployment area in 
which it is located. 

As soon as the findings of the Works Progress Adminis¬ 
tration as to its effect on the relief load are received, the al¬ 
lotment application will be transmitted by the Division of 
Application and Information to the Advisory Committee on 
allotments for recommendation to the President. i 

IV. New Work Relief Projects 

New work relief projects will be initiated by the Works 
Progress Administration in particular localties where the 
relief situation is such as to demand small useful projects 
to provide a maximum of direct employment. j 


i 

i 

I 

i 
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19 Projects under this head will include those which 
already have been filed with the Federal Emergency 

Relief Administration or which will be filed in the future 
with the Works Progress Administration, either in their 
local state offices or direct in the Washington office, by 
states, counties, municipalities, public bodies, or political 
subdivision thereof. 

Construction projects will be coordinated locally with 
P.W.A. 

Applications for allotment of funds for projects recom¬ 
mended by the Works Progress Administration will be sub¬ 
mitted to the Division, with appropriate recommendations. 

The Division, upon receipt of the project applications so 
submitted, will send them to the Bureau of the Budget, for 
comments. After three days, with the comments of the Bu¬ 
reau, if submitted, the applications for allotment of funds 
will then be transmitted by the Division to the Advisory 
Committee on Allotments for recommendation to the Presi¬ 
dent. 

F. Administrative Expenses 

Special allotment applications for administrative ex¬ 
penses will be prepared by the Government department or 
agency concerned. They will be presented to the Bureau of 
the Budget, which will transmit its recommendations to the 
Division. A copy of such application will also be transmit¬ 
ted by the Division to the Works Progress Administration. 

Upon receipt of the recommendations of the Bureau of 
the Budget, the application and recommendations will be 
transmitted to the Advisory Committee on Allotments for 
recommendation to the President. 

20 Procedure Governing the Filing and Routing to the 

Advisory Committee on Allotments of Applica¬ 
tions for Allotments under the Emergency Re¬ 
lief Appropriation Act of 1935 . 

* # * # 

Prepared by the Division of Applications and Informa¬ 
tion of the National Emergency Council under authority of 
Executive Order Number 7034, dated May 6, 1935. 

Date May 10,1935 Approved FRANK C. WALKER 

(Executive Director) 
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21 I 

i 

i 

Definitions 

As used herein: 

(a) The word “Act” means the Emergency Relief Ap¬ 
propriation Act of 1935, approved April 8, 1935. 

(b) The word “Division” means the Division of Appli¬ 
cations and Information, established under Executive Or¬ 
der #7034, dated May 6, 1935. 

(c) The word “Committee” means the Advisory Com¬ 
mittee on Allotments established by Executive ! Order 
#7034, dated Max 6, 1935. 

(d) The term “Public Works Administration” [means 
the Federal Emergency Administration of Public A^orks, 
established under Title II of the National Industrial Recov¬ 
ery Act, approved June 16,1933. 

(e) The Term “Works Progress Administration” 

means the body by that name established by Executive Or¬ 
der #7034, dated May 6, 1935. j 

(f) The word “project” means any undertaking for 
which funds may be properly alloted under the appropria¬ 
tions made by the Act. 

(g) The term “federal project” means a project, exclu¬ 
sive of a works relief project, hereinafter defined, the entire 
cost of which will be borne by the Federal Government. 

(h) The term “non-federal project” means a project of 
a State, Territory, Possession, including a subdivision or 
agency thereof, a municipality or the District of Columbia, 
or a self liquidating project of a public body thereof, which 
will be financed in whole or in part by a loan an<j/or a 

grant from the Federal Government. 

22 (i) The term “work relief project” means h proj¬ 
ect of the type referred to in Executive Order 

#7034, dated May 6, 1935, designed to insure a mfliimn m 
of employment and to be carried on by the Works Progress 
Administration. 

(j) The term “allotment application” means an applica¬ 
tion by a department or agency of the Federal Government 
for an allotment of funds for a project. 

(k) The term “pending application” means an applica¬ 
tion heretofore filed with and pending before the public 
Works Administration for a loan and/or a grant or allot¬ 
ment of funds for a project. 


i 

i 

i 

i 
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(1) The term “fundamental principles” refers to the fol¬ 
lowing principles which the President recognizes in deter¬ 
mining the eligibility of projects: 

The projects should be useful. 

Projects shall be of a nature that a considerable propor¬ 
tion of the money spent will go into wages for labor. 

Projects which promise ultimate return to the Federal 
Treasury of a considerable proportion of the costs will be 
sought. 

Funds allotted for each project should be actually and 
promptly spent and not held over until later years. 

In all cases projects must be of a character to give em¬ 
ployment to those on the relief rolls. 

Projects will be allocated to localities or relief areas in 
relation to the number of workers on relief rolls in those 
areas. 

To move from the relief rolls to work on such projects or 
in private employment the maximum number of persons in 
the shortest time possible. 

23 II 

Filing of Allotment Applications 

Allotment applications may only be filed by the govern¬ 
mental department or agency having principal jurisdiction 
of the contemplated work. These allotment applications 
shall be filed with the Washington office of the Division on 
prescribed forms. Before filing any allotment application, 
the comments and recommendations of any other govern¬ 
mental department or agency having partial or technical 
jurisdiction over the project or special knowledge with re¬ 
spect thereto shall be obtained. 

All pending applications for federal projects shall be 
promptly transmitted to the Division for review as to eligi¬ 
bility under the fundamental principles, and shall then be 
returned to the originating governmental departments or 
agencies with the Division’s tentative selections. The de¬ 
partment or agency may then file allotment applications on 
N.E.C. form I for projects tentatively selected by the Divi¬ 
sion, and also for any project as to which the Division has 
not made a tentative selection, if, in the opinion of the gov¬ 
ernmental department or agency concerned, it can be fur¬ 
ther justified. 
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I 

Pending applications for non-federal projects shall be re¬ 
viewed by the Public Works Administration and I allotment 
applications on N.E.C. form 3 shall be filed with the Divi¬ 
sion for such of the projects as the Public Works! Adminis¬ 
tration deems eligible under the fundamental principles. 

in i 


Routing of Allotment Applications 

m 

Upon receipt of an allotment application the Division 
shall make a notation thereof on its records, and! transmit 
copies thereof as follows: i 

24 (a) One copy to the Bureau of the Budget. 

(b) Two copies to the Works Progress Adminis¬ 
tration, (except in the case of allotment applications filed 
by the Works Progress Administration), one of which is to 
be returned with its recommendations, and, in the case of 
unfavorable recommendations, with its comments, j 
Upon receipt of the recommendations of the Bureau of 
the Budget, and recommendations (and comments,! if any,) 
of the Works Progress Administration, such recommenda¬ 
tions and comments shall be transmitted with the Allotment 
application to the Committee, provided, however, that if no 
recommendations are received from the Bureau! of the 
Budget within three days after a copy of such application 
shall have been forwarded to it, such application may be 
transmitted to the Committee without such recommenda¬ 
tion. i 

IV. 


Administrative Expense. 

i 

Administrative expenses at the site which apply exclu¬ 
sively to a particular project shall be included in the allot¬ 
ment application for such project on N. E. C. Form I. All 
other administrative expenses, including salaries of em¬ 
ployees located in Washington or any regional office, sal¬ 
aries of investigators with headquarters in Washington or 
such regional offices and general office expenses in Wash¬ 
ington and regional offices shall be presented in a special al¬ 
lotment application to the Bureau of the Budget on N. E. C. 
Form 2 which will transmit its recommendations upon such 
application to the Division. A copy of such application 


i 

i 

i 


j 

j 
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shall also be transmitted by the Division to the Works Pro¬ 
gress Administration. 

Applications and Suggestions ivith Respect to Contem¬ 
plated Projects . 

Applications, recommendations and suggestions with re¬ 
spect to contemplated projects received by the Division 
shall be promptly referred to the appropriate governmen¬ 
tal department or agency. 

25 Government departments or agencies receiving 
recommendations or suggestions with respect to the 

initiation of federal projects shall consider them and de¬ 
termine whether or not the contemplated projects should be 
made the basis of allotment applications. 

All applications for non-federal projects shall be filed 
with the state director of the Public Works Administration 
and all applications for work relief projects shall be filed 
with the local or state adminstrator of the Works Progress 
Administration. Such applications shall be in such form 
and shall be dealt with in accordance with such procedure 
as may be prescribed by the Public Works Administration 
or by the Works Progress Administration, as the case 
may be. 

26 Division of Applications and Information 

of the 

National Emergency Council 

Controlling Principles Enunciated by the President to De¬ 
termine the Eligibility of Projects under the Works 
Relief Program 

“The projects shall be useful. 

“Projects shall be of a nature that a considerable pro¬ 
portion of the money spent will go into wages for labor. 

“Projects which promise ultimate return to the Federal 
Treasury of a considerable proportion of the costs will be 
sought. 

“Funds allotted for each project should be actually and 
protnptly spent and not held over until later years. 

“In all cases projects must be of a character to give em¬ 
ployment to those on the relief rolls. 







i 
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“ Projects will be allocated to localities or relief areas in 
relation to the number of workers on relief rolls in those 
areas . 9 ’ 

“. . to move from the relief rolls to work on such proj¬ 
ects or in private employment the maximum number of per¬ 
sons in the shortest time possible.” 

28 Respondents’ Defenses in Point of Law and 
Answer to Petition for Writ of Mandamu$ 

Filed November 20 1936 

i 

********** 

i 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the District Court of the United States for the Dis¬ 
trict of Columbia: 

I 

_ i 

Come now the respondents, Harold L. Ickes, Administra¬ 
tor, Horatio B. Hackett, Assistant Administrator, and E. 
W. Clark, Executive Assistant to the Assistant Adniinistra- 
tor, all of the Federal Emergency Administration of Public 
Works (hereinafter referred to as “P. W. A.”)^ in re¬ 
sponse to the rule to show cause, and for their 

DEFENSES IN POINT OF LAW 

state: 

I. That the facts alleged by the petitioners are not suffi¬ 
cient to constitute a cause of action; 

II. That the petition discloses on its face that the peti¬ 
tioners are not entitled to the issuance of the writ prayed; 

III. That the alleged duty to the petitioners, the 

29 performance of which the Court is prayed to 0ompel, 
is not imposed upon these respondents by la^r; 

IV. That neither the petitioner, T. A. Tomasini, who is 
alleged to hold the franchise described in the petition, nor 
the Metropolitan Bridge Company, a private corporation, 
to which it is alleged the franchise will be assigned if the 
alleged application for loan and grant is allowed^ is an 
agency of a State, Territory or Possession within th$ mean¬ 
ing of the Emergency Relief Appropriation Act of 1935. 

And, not waiving their said defenses in point of law, but 
relying thereon as though separate demurrer to tbie peti¬ 
tion had been filed, the respondents for 


i 

i 

j 

i 

l 
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ANSWER TO THE PETITION 

say: 

1. The respondents are without knowledge as to the ac¬ 
curacy of the copy of a franchise appended to the petition 
as Exhibit “I” and incorporated by reference in Para¬ 
graph 1 of the petition and therefore deny the same; but, if 
said franchise is accurately copied in the petition, the re¬ 
spondents are without knowledge as to its validity and say 
that there is considerable doubt as to its validity because 
the respondents are informed and believe that the grantee 
has failed to file a bond as required thereby. All other al¬ 
legations contained in Paragraph 1 of the petition are de¬ 
nied for want of knowledge with respect thereto. 

2. The respondents are without knowledge as to any of 
the allegations contained in Paragraph 2 of the petition, 
and therefore deny the same, except they admit on informa¬ 
tion and belief that the copy of a permit appended to the pe¬ 
tition as Exhibit “II” is a true copy of a permit issued to 
petitioner Tomasini, but they are without knowledge as to 
the allegation that said permit is now in full force and effect 
by virtue of various extensions, and therefore deny the 

same. 

30 3. The respondents are without knowledge as to 

any of the allegations contained in Paragraph 3 of 
the petition and therefore deny the same, except they admit 
on information and belief that a corporation known as the 
Metropolitan Bridge Company is in existence, but they are 
without knowledge as to the reasons for its incorporation 
and its purposes. 

4. The respondents admit the allegations of Paragraph 4. 

5. Answering Paragraph 5 of the petition the respon¬ 
dents deny that the petitioners, or either of them, filed with 
the P.W.A., or with the respondents, their application for 
a loan and grant on May 29,1935, under and pursuant to the 
provisions of said Emergency Relief Appropriation Act of 
1935, or any application for any loan and grant from any 
appropriation whatsoever. The respondents further say 
that the only application of the petitioners, or either of 
them, which has ever come in their hands for action of any 
sort was an application filed by the petitioners with the Re¬ 
construction Finance Corporation in the year 1933, which 
was in that year transferred to P.W.A. for consideration 
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j 

and action under the terms of Title II of the National In¬ 
dustrial Recovery Act of 1933 and that said application had 
no relation to the Emergency Relief Appropriation Act of 
1935, or to the loan or grant of moneys appropriated under 
the section of that Act relied on (quoted in paragraph 10 of 
the petition), or with this proceeding, in any respect what¬ 
soever. 

The respondents further say that said application of 1933 
was entertained by P. W. A. and was fully considered; that 
the petitioners were given full and adequate hearings 
thereon and were permitted to file all data and other papers 
which they chose to tender, all of which received due con¬ 
sideration ; that the Examining Division of P. W. A. deter- 
mined that it would be lawful to make a logn to the 
31 petitioners if their proposed project should; warrant 
the making of a loan, but that the petitioners were 
not entitled to a grant or gift of moneys under the jterms of 
Title II of the National Industrial Recovery Act of 1933 be¬ 
cause it was a private corporation; and that said applica¬ 
tion was finally disallowed because it was decided that a 
loan to the applicant, for the purpose for which it was 
sought, would not be properly secured. 

Further answering Paragraph 5 the respondents!say that 
they are led to believe that the petitioners have filed an ap¬ 
plication with the Division of Applications and Information 
of the National Emergency Council or with th0 Works 
Progress Administration, or both, pursuant to Executive 
Order No. 7034 (Exhibit III of the petition), for a Joan and 
grant under the provision of the Emergency Relief Appro¬ 
priation Act of 1935 set forth in Paragraph 10 of the peti¬ 
tion, but say that if this is true such application h^s never 
come into their hands, nor have they ever been requested to 
take any action thereon by the National Emergency Council 
or by any other Federal agency. 

6. The respondents deny each and every allegation con¬ 
tained in Paragraph 6 of the petition. 

7. The respondents admit the allegations of Paragraph 7 
of the petition. 

8. The respondents admit that P. W. A. was established 
under Title II of the National Industrial Recovery Act and 
was continued by the Emergency Relief Appropriation Act 
of 1935, and that Honorable Harold L. Ickes is Administra- 


i 
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tor, Horatio B. Hackett is Assistant Administrator and E. 
W. Clatk is Executive Assistant to the Assistant Adminis¬ 
trator, thereof. 

The respondents admit that Executive Order No. 7034 is 
accurately copied into the petition as Exhibit III thereof, 
but deny that the P. W. A. promulgated the so-called “rules 
and regulations” copied into the petition as Exhibit IV 
thereof. 

32 The respondents deny each and every other allega¬ 
tion of fact in Paragraph 8; and for further answer 
to Paragraph 8, reference is hereby made to Paragraph 5 
hereof. 

9. Answering Paragraph 9 of the petition the respon¬ 
dents deny that the petitioners have filed with them any ap¬ 
plication for loan and grant in pursuance of and under the 
provisions of the Emergency Relief Appropriation Act of 
1935, as more fully set out and explained in Paragraph 5 
hereof, and say that they are without knowledge as to any 
of the other allegations of fact contained in Paragraph 9 of 
the petition, and therefore deny the same. 

10. The respondents admit the allegations of Paragraph 

10 . 

11. The respondents deny each and every allegation con¬ 
tained in Paragraph 11 of the petition as more fully ex¬ 
plained in Paragraph 5 hereof. 

12. The respondents deny each and every allegation of 
fact contained in Paragraph 12 of the petition. 

13. The respondents are without knowledge as to any of 
the allegations contained in Paragraph 13 of the petition 
and therefore deny the same. 

WHEREFORE, the respondents pray that the petition 
be dismissed with proper costs and charges. 

HAROLD L. ICKES 
By HORATIO B HACKETT 
Administrator, 

HORATIO B HACKETT 
Assistant Administrator, 

E W CLARK 

Executive Assistant to Assis¬ 
tant Administrator 

THE FEDERAL EMERGENCY ADMINISTRA¬ 
TION OF PUBLIC WORKS, 

Respondents . 
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33 City of Washington, 

District of Columbia , ss: 

Harold L. Ickes, being duly sworn, deposes and says: 
That he has read the foregoing and annexed answer by him 
subscribed and knows the contents thereof, that the matters 
and things therein recited as of his own personal knowledge 
are true and those therein recited as upon information and 
belief he believes to be true. 


Subscribed and sworn to before me the.!. 

dav of November, 1936. 

. . j. 

Notary Public in and for the 
District of Columbia^ 

My commission expires.j. 

City of Washington, 

District of Columbia , ss: 

Horatio B. Hackett, being duly sworn, deposes and says: 
That he has read the foregoing and annexed answer by him 
subscribed and knows the contents thereof, that th^ matters 
and things therein recited as of his own personal knowledge 
are true and those therein recited as upon information and 
belief he believes to be true. 

HORATIO B HACKETT 

Subscribed and sworn to before me the 19th day of No¬ 
vember, 1936. 

ELLEN L. WARD j 

(Seal) Notary Public in and for the 

District of Columbia . 

My commission expires 12/13/38. 

34 City of Washington, 

District of Columbia, ss: 

Horatio B. Hackett, being duly sworn deposes ajid says: 
That he is the duly authorized and acting Acting Adminis¬ 
trator of the Federal Emergency Administration of Public 
Works, by reason of the absence of Harold L. Ickes,! Admin¬ 
istrator, one of the respondents named herein; thai as said 
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Acting Administrator he has subscribed the foregoing and 
annexed answer on behalf of said Administrator; that he 
has read the foregoing and annexed answer by him sub¬ 
scribed and knows the contents thereof, that the matters 
and things therein recited as of his own personal knowledge 
are true and those therein recited as upon information and 
belief he believes to be true. 

HORATIO B HACKETT 

Subscribed and sworn to before me the 20th day of No¬ 
vember, 1936. 

ELLEN L. WARD 

i 

(Seal) Notary Public in and for the 

District of Columbia. 

My commission expires 12/13/38. 

City of Washington, 

District of Columbia , ss: 

E. W. Clark, being duly sworn, deposes and says: That 
he has read the foregoing and annexed answer by him sub¬ 
scribed and knows the contents thereof, that the matters 
and things therein recited as of his own personal knowledge 
are true and those therein recited as upon information and 
belief he believes to be true. 

E W CLARK 

35 Subscribed and sworn to before me the 19th day of 
November, 1936. 

ELLEN L. WARD 

(Seal Notary Public in and for the 

District of Columbia. 

My commission expires 12/13/38. 

JAS W MORRIS 
Assistant Attorney General. 

JOHN W. SCOTT 
E.E.E. 

Special Assistant to The At¬ 
torney General. 
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I 

i 

ENOCH E. ELLISON 
Attorney, Department of Jus¬ 
tice !. 

CAEL F. FAEBACH 
Assistant Director Legal Divi¬ 
sion Federal Emergency Ad¬ 
ministration of Public Works . 

Attorneys for the Respondents 


Petitioners Reply to Respondents Answer 
Filed November 24 1936 

# * # * # * # # # * 

Come now the petitioners Metropolitan Bridge Company 
and T. A. Tomasini, and for reply to the answer filed by the 
respondents herein, say: 

1. Keplying to the allegations contained in paragraph 5 
of the respondents answer, petitioners admit that their ap¬ 
plication for a loan and grant was not directly filed with the 
Federal Emergency Administration of Public Works, which 
will hereafter be referred to as P. W. A., but that pursuant 
to the provisions of Executive Order No. 7034L a copy 
whereof is attached to the Petition and marked Exhibit 
“III”, said application was duly filed with the Division of 
Applications and Information of the National Eiiiergency 
Council. Said Executive Order No. 7034, said Exhibit 
1 4 III”, provides inter alia: 

36 4 4 Such Division shall receive all applications for 

projects, cause the applications to be examined and 
reviewed, obtaining when necessary aid and assistance of 
governmental departments or agencies, and transtnit such 
applications to the Advisory Committee on Allotments here¬ 
inafter established.’’ 

Petitioners now say that said application was in due time 
routed to the said P. W. A. for examination and considera¬ 
tion, but that said P. W. A., and in particular the respon¬ 
dents herein named, failed and refused to consider said ap¬ 
plication, because of their alleged reason that the applicant, 
Metropolitan Bridge Company, petitioner herein, is a pri¬ 
vate corporation, and as such is not entitled to m0,ke such 


I 
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application for a loan and grant, by reason whereof the re¬ 
spondents declined, failed and refused to consider said ap¬ 
plication. Petitioners deny the allegation of the respon¬ 
dents contained in paragraph 5 of their answer that the only 
application of the petitioners, or either of them, which has 
ever come unto their hands for action of any sort, was an 
application filed by petitioners with the Reconstruction Fi¬ 
nance Corporation in the year 1933, and in this respect pe¬ 
titioners state that the application referred to in their pe¬ 
tition and filed on May 29,1935, with the Division of Appli¬ 
cations and Information of the National Emergency Coun¬ 
cil, was in due time routed to said P. W. A. and the respon¬ 
dents herein; that said application was prior to the com¬ 
mencement of this proceeding in the hands of respondents; 
that petitioners are informed and believe, and upon such 
information and belief state the fact to be said application 
is now in their hands, and that said respondents failed and 
refused, and do now fail and refuse to consider said appli¬ 
cation for a loan and grant solely because of their errone¬ 
ous and unlawful conclusion that said applicant, Metropoli¬ 
tan Bridge Company, petitioner herein, is a private corpo¬ 
ration, and as such is not entitled to make such application 
for a loan and grant. 

37 Petitioners deny the allegations in the last section 
of paragraph 5 of respondents’ answer that said 
application has never come into the hands of respondents, 
and that they have never been requested to take any action 
thereon, and in this respect petitioners allege that said 
application did come into the hands of respondents, and 
was acted upon by respondents to the extent that they defi¬ 
nitely refused to consider said application for the wholly 
erroneous, illegal, capricious and unlawful reason herein¬ 
above stated. 

WHEREFORE, petitioners pray this Honorable Court 
as in their petition set forth, and for such other and further 
relief as may be meet and proper in the premises. 

T. A. TOMASINI 

FREDERICK OLDS 
HARRISON BRAND, Jr. 

Attorneys for Petitioners 







FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC V^ORKS. 31 


District of Columbia, ss : 

i 

Personally appeared T. A. Tomasini, who being first duly 
sworn according to law, deposes and says: That he is one 
of the petitioners herein; that he has read the foregoing 
Reply to Respondents’ Answer, and knows the j contents 
thereof; that the facts therein stated upon his j personal 
knowledge are true, and that those stated upon information 
and belief, he believes to be true. 


T. A. TOMASINI 

Subscribed and sworn to before me this 24th day of 
November, 1936. 

TRUMAN WARD j 

* 

(Seal) Notary Public 

I 

My commission expires Feb-14-1941 


38 Due Service and Receipt of a Copy is Hereby 
Admitted this 24" Day of November, 1936. j 


E. JAS W MORRIS 

Assistant Attorney General . 

JOHN W. SCOTT, | 

e. ; 

Special Assistant to the 
Attorney General j 

ENOCH E. ELLISON j 
Attorney , Department of Justice . 


Copy received 11/24/36 


CARL F. FARBACH 
Assistant Director Legal 
Division 


Federal Emergency Adminis¬ 
tration of Public Worjks. 

Attorneys for the Respondents 
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Respondents’ Motion for Judgment Dismissing the Petition 
For Writ of Mandamus and Discharging the Rule. 

Filed December 1-1936 

#*#*#%#*** 

To the Honorable the Chief Justice and Associate Justices 
of the District Court of the United States for the District 
of Columbia: 

Come now the above-named respondents, by their attor¬ 
neys, and move the Court to call up and dispose of the 
above-entitled cause upon defenses in point of law arising 
upon the face of the petition and stated, together with the 
answer to the allegations of the petition, in response to the 
rule to show cause, and as grounds therefor, demurring to 
the petitioners ’ reply to the answer, say: 

1. That the allegations contained in the petitioners’ said 
reply are not sufficient to avoid the respondents’ said de¬ 
fenses in point of law. 

2. That, for each and every reason set forth in the 
respondents’ said defenses in point of law, the allegations 
of the petition as altered and supplemented by the petition¬ 
ers ’ said reply, are not sufficient to authorize the 

39 granting of a peremptory mandamus as prayed. 

3. That it is clear upon the face of the pleadings, 
and of the rule to show cause, that a peremptory mandamus 
should not issue. 

4. And that it is clear upon the face of the rule that it is 
impossible for the petitioner to amend so as to authorize the 
issuance of a peremptory mandamus. 

WHEREFORE, the respondents move for a judgment 
dismissing the petition and discharging the rule to show 
cause. 

JAMES W MORRIS 
Assistant Attorney General. 

JOHN W. SCOTT 
Special Assistant to the Attorney 
General. 

; ENOCH E. ELLISON 

Attorney, Department of Justice. 
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CARL F. FORBACH | 

E. j 

Assistant Director Legal Division 
Federal Emergency Administra¬ 
tion of Public Works, j 

i 

Attorneys for the Respondents. 

Service attempted on December 1, 1936, but messenger 
missed the attorney for petitioner who is aware o£ the fact 
this motion is being filed. Copies will be delivered to counsel 
today. 

ENOCH E. ELLISON j 


Respondents’ Memorandum of Points and Authorities in 
Support of Motion for Judgment Dismissing the Peti¬ 
tion for Writ of Mandamus and Discharging the Rule. 

******** ** 

\ 

Statement. 

| 

The facts admitted for the purposes of this motion are 
briefly as follows: j 

Petitioner Tomasini holds a franchise, issued j by the 
Board of Supervisors of the County of Alameda 
40 State of California, which permits him to build and 
operate a tube and bridge. He has also organized a 
corporation known as the Metropolitan Bridge Company, 
joined as a petitioner, to which he proposes to assign the 
franchise if financial backing can be obtained. 

In 1933 petitioners made application to the R. F.i C. for 
a loan and grant of moneys with which to finance thq enter¬ 
prise. The application was transferred to P. W. A. for 
action under Title II of the N. I. R. A. and, after due con¬ 
sideration, was denied. j 

On May 29, 1935, petitioners filed with the Division of 
Applications and Information of the National Emergency 
Council another application for a loan and grant of moneys 
appropriated by the Emergency Relief Appropriation Act 
of 1935 for the same purpose. It is alleged that this ‘appli¬ 
cation was 4 ‘routed to the said P. W. A. for examination 
and consideration, but that said P. W. A., and in particu¬ 
lar the respondents herein named, failed and refused to con- 
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sider said application’’, assigning as a reason “that the 
applicant, Metropolitan Bridge Company * * * is a 

private corporation” and is not entitled to apply for a loan 
and grant under the 1935 Act. 

The Court has issued a rule upon the respondents to 
show cause why a writ of mandamus should not issue to 
them, commanding them “to proceed with the due consider¬ 
ation of * * * petitioners * * * application * * * 
pursuant to the provisions of the Emergency Relief Ap¬ 
propriation Act of 1935”, etc. 

By the present motion the respondents request that the 
petition be dismissed and that the above-mentioned rule be 
discharged. 

*##*#*###* 

41 It is submitted that the petition should be dis¬ 
missed and the rule discharged. 

Respectfully submitted, 

JAMES W MORRIS 
Assistant Attorney General. 

JOHN W. SCOTT 
Special Assistant to the Attorney 
General. 

ENOCH E. ELLISON 
Attorney, Department of Justice . 

CARL F. FARBACH 

E 

Assistant Director Legal Division 
Federal Emergency Administra¬ 
tion of Public Works. 

Attorneys for the Respondents . 

District Court of the United States for the 
District of Columbia 

Friday, February 19,1937. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 
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Upon consideration of the motion filed herein, for judg¬ 
ment dismissing petition and discharging rule, it i§ ordered 
that said motion be, and the same is hereby grafted, and 
judgment is accordingly ordered. 

Wherefore, it is considered that petitioners tak0 nothing 
by this action that respondents go hence without day, be for 
nothing held and recover of petitioners their cosj;s of de¬ 
fense to be taxed by the clerk and have execution thereof. 


Notice of Appeal 
Filed March 8-1937 


# 


* 


* 


* 


To the respondents above named, and to James W. Mor¬ 
ris, Assistant Attorney General, John Mf. Scott, 
42 Special Assistant to the Attorney General, Enoch E. 

Ellison, Attorney, Department of Justice, and Carl 
F. Farbach, Assistant Director Legal Division, Federal 
Emergency Administration of Public Works: 

You will please take notice that the petitioners above 
named, will on Monday, the 8th day of March, 1937, by their 
counsel, note an appeal in open Court from the decision 
and/or judgment of the above entitled court, rendered in 
the above entitled matter, and will request the Court to fix 
the amount of the bond on such appeal. 


FREDERICK OLDS 
HARRISON BRAND, Jr. 


Due service and receipt of a copy of the above potice, is 
hereby admitted this 6th day of March, 1937. 

JOHN W. SCOTT 

E 

i 

Special Assistant to the Attorney 
General . 

ENOCH E. ELLISON j 
Attorney, Department of Justice . 


i 

i 

i 


i 

i 

I 

i 

I 

i 


i 

i 


i 
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METROPOLITAN BRIDGE COMPANY ET AL. VS. 


District Court of the United States for the 
District of Columbia 

Monday, March 8, 1937. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

*##*###*** 

Come now the petitioners by their attorneys of record 
and, in open Court, note an appeal to the United States 
Court of Appeals for the District of Columbia from the 
judgment entered herein February 19, 1937; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


43 • Memorandum 

March 8 1937. 

$50 Cash Deposit in Lieu of Bond on Appeal. 


Assignment of Errors, 

Filed March 19 1937 

• ###*##### 

Come now the petitioners and appellants in the above 
entitled cause and assign the following errors committed 
by the Court at the hearing in the above entitled cause: 

1. The Court erred in granting the respondents motion 
to dismiss the petition for a writ of mandamus and dis¬ 
charging the rule. 

2. The Court erred in refusing to grant the writ of man¬ 
damus prayed for by petitioners. 

3. The facts set forth and established by the pleadings 
and proceedings in the cause, entitle petitioners to the writ 
of mandamus prayed for, and the court erred in finding 
that upon the facts stated it was not clear that the peti¬ 
tioners’ application for a loan was eligible for considera- 
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tion, and erred in dismissing the petition and discharging 
the rule. 

FREDERICK OLDS 
HARRISON BRAND, J]r. 
Attorneys for petitioners a/nd 
appellants . 

Due service and receipt of a copy of the foregoing desig¬ 
nation of record is hereby acknowledged this 18tli day of 
March, 1937. 

JAS W MORRIS | 

Assistant Attorney General. 

JOHN W SCOTT | 

JWM | 

Special Assistant to the Attorney 
General . 

ENOCH E. ELLISON 

JWM | 

Attorney , Department of Justice. 

44 Copy received 3/18/37 

CARL F. FARBACH | 

Assistant General Counsel , Federal 
Emergency Administration of 
Public Works. 

Attorneys for the Respondents and 
Appellees. 


Designation of Record 
Filed March 11 1937 

i 

*#######:*# 

Charles E. Stewart, Esq., 

Clerk of the District Court j 

of the United States, for the District of Columbia. 

The petitioners and appellants in the above entitled 
cause, having noted their appeal in open court in this 
cause, hereby request that you prepare a transcript of the 
Record in the above entitled cause to consist of the! follow¬ 
ing: 


i 

i 
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METROPOLITAN BRIDGE COMPANY ET AL. VS. 


1. Petition for Writ of Mandamus, excepting therefrom 
that portion beginning with the title “POINTS AND 
AUTHORITIES” at page 4 of said petition down to and in¬ 
cluding the words: “and in conformity with judicial deci¬ 
sions on the subject. ’ ’ at page 10 of said petition. 

2. Respondents defenses in point of law and answer to 
petition for Writ of Mandamus. 

3. Petitioners Reply to Respondents Answer. 

4. Respondents motion for judgment dismissing the peti¬ 
tion for Writ of Mandamus and discharging the rule. 

5. That portion of respondents memorandum of points 
and authorities in support of motion for judgment dismiss¬ 
ing the petition for writ of mandamus and discharging 

the rule under the heading of “STATEMENT”, but 
45 excluding that portion thereof under the heading of 
“ARGUMENT” beginning at page 2 thereof. 

6. Memorandum of Court granting motion to dismiss. 

7. Notice of Appeal. 

8. Notation of Appeal. 

9. This designation. 

FREDERICK OLDS 
HARRISON BRAND, Jr. 

Attorneys for petitioners and 
appellants. 

Due service and receipt of a copy of the foregoing desig¬ 
nation of record is hereby acknowledged this 10th day of 
March, 1937. 

JAS W MORRIS 

Assistant Attorney General. 

Copy Reed. Mch 10,1937 

JOHN W SCOTT 
JWM 

Special Assistant to the Attorney 
General . 

ENOCH E. ELLISON 

JWM 

Attorney, Department of Justice. 
Copy received March 9,1937 
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I 

I 

CARL F. FARBACH 
Assistant General Counsel, Fed¬ 
eral Emergency Administration 
of Public Works. 

Attorneys for the Respondents and 
Appellees. 

46 District Court of the United States for the j 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 45, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88119 at Law, wherein 
Metropolitan Bridge Company and T. A. Tomasini aife Peti¬ 
tioners and Federal Emergency Administration of Public 
Works, Hon. Harold L. Ickes, Administrator, et al are Re¬ 
spondents, as the same remains upon the files and of Record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of [Wash¬ 
ington, in said District, this 2nd day of April, 1937. j 

CHARLES E STEWARTi 

(Seal) Clerk. 

By CHAS B COFLIN, 

Assistant Clerk. 

Addition to record per stipulation of counsel. j 
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47 United States Court of Appeals for the 

' District of Columbia 

April Term 1937. 

No. 

Special Calendar. 

United States ex Relatione Metropolitan Bridge Com¬ 
pany, and T. A. Tomasini, Appellants , 

vs. 

Federal Emergency Administration of Public Works, 
Hon. Harold L. Ickes, Administrator , Horatio B. 
Hackett, Assistant Administrator , and E. W. Clark, 
Executive Assistant. 


Stipulation. 


It is-hereby stipulated between the respective attorneys 
for appellants and appellees, that the following memo¬ 
randum opinion of the trial court rendered in this cause, and 
omitted from the transcript of the record, be printed by the 
Clerk of this Court in the Transcript. 

“The motion to dismiss (demurrer to) the petition for 
mandamus is granted. 

Under the Emergency Relief Appropriation Act of 1935, 
49 Stat. 115, moneys appropriated “are to be used in the 
discretion and under the direction of the President.’’ And 
upon the facts stated it is not clear that petitioners ’ appli¬ 
cation for loan is even eligible for consideration under the 
provisions relied on, which authorizes, upon specified con¬ 
ditions, “loans or grants or both for projects of States, 
Territories, Possessions, including subdivisions and agen¬ 
cies thereof, minicipalities and the District of Columbia.” ”. 

JOSEPH W. COX 
Justice. 

Feb. 19, 1937. 

FREDERICK OLDS 

HARRISON BRAND, Jr. 
Attorneys for Appellants . 
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JAMES W. MORRIS 
Assistant Attorney General 

JOHN W. SCOTT, E. j 

Special Assistant to the Attor¬ 
ney General. 

ENOCH E. ELLISON j 
Attorney, Department of 
Justice. 

i 

CARL F. FARBACH 
Assistant General Counsel 
Federal Emergency j Admin¬ 
istration of Public Works. 

Attorneys for Appellees. 

i 

49 United States Court of Appeals for the j 

District of Columbia. 

! 

April Term 1937. j 

No. ! 

! 

Special Calendar. 

United States ex Relatione Metropolitan Bridge Com¬ 
pany and T. A. Tomasini, Appellants, 

. 

vs. 

Federal Emergency Administration of Public Works 
Hon. Harold L. Ickes, Administrator, Horatio B. 
Hackett, Assistant Administrator, and E. W.j Clark, 
Executive Assistant. 


Stipulation. 

. 

FREDERICK OLDS ! 
HARRISON BRAND, Jr. 
Attorneys for Appellants. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Apr 5 1937 Moncure Burke, Clerk 

i 


i 

i 


> 

I 
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50 United States Court of Appeals for the 

District of Columbia. 

April Term 1937. 

No. 

Special Calendar 

United States ex Relatione Metropolitan Bridge Com¬ 
pany and T. A. Tomasini, Appellants, 

vs. 

Federal Emergency Administration of Public Works 
Hon. Harold L. Ickes, Administrator , Horatio B. 
Hackett, Assistant Administrator, and E. W. Clark, 
Executive Assistant. 

Stipulation. 

It is hereby stipulated between the respective attorneys 
for appellants and appellees, that the chart attached to 
Exhibit No. IV of the petition, need not be printed by the 
clerk in the transcript of the record in this case. 

FREDERICK OLDS 
HARRISON BRAND, Jr. 

Attorneys for Appellants. 

! JAMES W. MORRIS 

Assistant Attorney General. 

JOHN W. SCOTT, E. 

Special Assistant to the Attorney 
General. 

ENOCH E. ELLISON 
Attorney, Department of Justice. 

1 CARL F. FARBACH 

Assistant General Counsel, Fed¬ 
eral Emergency Administration 
of Public Works. 

Attorneys for Appellees. 
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j 

51 United States Court of Appeals for the 

District of Columbia. 

April Term 1937. j 

No. I 

i 

i 

Special Calendar 

i 

United States ex Relatione Metropolitan Bridge! Com¬ 
pany and T. A. Tomasini, Appellants j 

vs. 

Federal Emergency Administration of Public ^Torks 
Hon. Harold L. Ickes, Administrator; Horation B. 
Hackett, Assistant Administrator , and E. W. Olark, 
Executive Assistant. 

i 

Stipulation. 


FREDERICK OLDS 
C/O Hon. Clarence F. Lea, 

Room 1332 House Office Building. 

HARRISON BRAND, Jr. j 
3221 Woodland Drive, N. W.| 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Apr 5 1937 Moncure Burke, j Clerk 

j 

Endorsed on cover: No. 6946. Metropolitan Bridge 
Company and T. A. Tomasini, Appellants, vs. Federal 
Emergency Administration of Public Works, Hon Harold 
L. Ickes, Administrator, Horatio B. Hackett, Assistant Ad¬ 
ministrator and E. W. Clark, Executive Assistant, ijrnited 
States Court of Appeals for the District of Columbia j Filed 
Apr 5 1937 Moncure Burke, Clerk 






